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Family Homes and Homelessness (Scotland)
Bill

[AS INTRODUCED]

An Act of the Scottish Parliament to amend the criteria applied by the court in considering
applications for possession of family homes subject to standard security, and of houses let to
assured and secured tenants; to require local authorities to provide long-term and suitable
accommodation to homeless persons and to provide a right of appeal against their decisions; to
require registered landlords to co-operate with local authorities in relation to homelessness; and5

for connected purposes.

Rights of occupancy in family homes

1 Discretion of court in applications under standard security for possession of family
home

After section 20 of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35)10

there is inserted—

“20A Discretion of court in applications for possession of family home

(1) The sheriff shall only make an order for possession of security subjects which
are a family home if it appears reasonable to do so having regard to all the
circumstances of the case, including—15

(a) the personal and financial circumstances of the debtor and any member
of his household;

(b) whether or not the debtor or any member of his household may become
homeless if an order is made; and

(c) whether or not the debtor has had a reasonable opportunity to obtain20

money or housing advice from a law centre, housing aid centre, Citizens’
Advice Bureau, money advice agency or similar body.

(2) The sheriff may adjourn, for such period or periods as he thinks fit,
proceedings to which this section applies.

(3) At the time he makes an order for possession of the security subjects, or at any25

time before the execution of such an order, the sheriff may, if he thinks fit—

(a) sist or suspend execution of the order;

(b) postpone the date of possession; or
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(c) adjourn the cause to enable the debtor to obtain legal or financial advice.

(4) In adjourning proceedings under subsection (2) or making an order under
subsection (3), the sheriff shall impose such conditions as he thinks fit with
respect to the payment of sums due under the standard security; but shall not
impose any condition that—5

(a) except in exceptional circumstances, requires the debtor to repay the
arrears under a standard security within a period of less than two years;
or

(b) would cause exceptional hardship to the debtor or would otherwise be
unreasonable.10

(5) The sheriff may, if he is satisfied that any conditions imposed under subsection
(4) have been complied with, recall the order for possession and dismiss the
cause.

(6) An application to suspend execution of an order under this section may be
made by Minute; and any such application, once duly lodged with the court15

and intimated to the pursuer, shall operate as a sist on diligence until disposed
of by the sheriff.

(7) Any person who, at the time possession proceedings are raised, lawfully
occupies the security subjects as his only or principal home, may be called or
sisted as an additional defender in any such proceedings and shall have the20

same rights in those proceedings as if he was the debtor.

(8) In this section, “family home” means any property which, at the date
proceedings for possession were raised, was occupied as his only or principal
home by the debtor or any person who is or has been a member of the debtor’s
immediate family.”.25

2 Duty of court in possession claims against assured tenants

(1) In subsection (4) of section 18 (orders for possession) of the Housing (Scotland) Act
1988 (c.43) (“the 1988 Act”), there is inserted at the end “having regard to all the
circumstances of the case, including—

(a) the personal and financial circumstances of the tenant and any other30

occupant of the property;

(b) whether the tenant or any other occupant of the property may become
homeless if an order is made;

(c) where the ground of possession is Ground 11 or 12, whether the tenant
has—35

(i) had a reasonable opportunity to obtain money or housing advice
from a law centre, housing aid centre, Citizens’ Advice Bureau,
money advice agency or similar body; and

(ii) an outstanding housing benefit claim or appeal.”.

(2) After that subsection, there is inserted—40

“(4A) An application under section 20 to suspend execution of an order under this
section may be made by Minute; and any such application, once duly lodged
with the court and intimated to the pursuer, shall operate as a sist on diligence
until disposed of by the sheriff.
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(4B) Any person who, at the time possession proceedings are raised, lawfully
occupies the house as his only or principal home, may be called or sisted as an
additional defender in any such proceedings and shall have the same rights in
those proceedings as if he was the tenant.”.

3 Amendment of grounds for possession of houses let on assured tenancies5

(1) In section 18(6)(a) of the 1988 Act—

(a) the words “Ground 2 or Ground 8 in Part I of Schedule 5 to this Act or” are
repealed; and

(b) for the words “that Schedule” substitute “Schedule 5”.

(2) In section 19 (notice of proceedings for possession) of that Act—10

(a) in subsection (4)(a), the word “2,”; and

(b) subsection (5)

are repealed.

(3) In Schedule 5 (grounds for possession of houses let on assured tenancies) to that Act—

(a) in Part I, Grounds 2 and 8 are repealed; and15

(b) in Part II, after Ground 17, there is added—

“Ground 18

The house is subject to a heritable security granted before the creation of the
tenancy and as a result of a default of the debtor the creditor is entitled to sell
the house and requires it for the purpose of disposing of it with vacant20

possession in exercise of that entitlement.”

4 Duty of court in possession claims against secure tenants

(1) Section 48 (powers of sheriff in proceedings) of the Housing (Scotland) Act 1987 (c.26)
(“the 1987 Act”) is amended as follows—

(a) in subsection (2)—25

(i) for the words “shall make an order for recovery of possession if” there is
substituted “shall not make an order for recovery of possession unless”; and

(ii) in paragraph (a), after the word “reasonable” there is inserted “in all the
circumstances of the case, including those mentioned in subsection (2A)”;

(b) after that subsection, there is inserted—30

 “(2A) Those circumstances are—

(a) the personal and financial circumstances of the tenant and any member
of his household;

(b) whether the tenant or any member of his household may become
homeless if an order is made;35

(c) where the ground of possession is Ground 1, whether the tenant has—

(i) had a reasonable opportunity to obtain money or housing advice
from a law centre, housing aid centre, Citizens’ Advice Bureau,
money advice agency or similar body; and

(ii) an outstanding housing benefit claim or appeal.”;40
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(c) after subsection (3), there is inserted—

“(3A) The sheriff may, at any time before the execution of an order for possession—

(a) adjourn proceedings for such period or periods as he thinks fit;

(b) sist or suspend execution of the order; or

(c) postpone the date of possession for such period or periods as he thinks5

fit,

and shall impose conditions subject to subsection (3B) below.

(3B) Those conditions are—

(a) conditions with regard to payment by the tenant of arrears of rent (if any)
and rent or payments in respect of occupation of the tenancy; and10

(b) such other conditions as the sheriff thinks fit,

but not conditions that would cause exceptional hardship to the tenant or would
otherwise be unreasonable.

(3C) The sheriff may, if he is satisfied that any conditions imposed under subsection
(3B) have been complied with, recall the order for possession and dismiss the15

cause.”.

(2) After that section, there is inserted—

“48A Rights of other occupants

Any person who, at the time possession proceedings are raised under section
47, lawfully occupies the property as his only or principal home may be called20

or sisted as an additional defender in any such proceedings and shall have the
same rights in those proceedings as if he was the tenant.”.

Homelessness

5 Duty of local authorities to provide permanent and suitable accommodation to
homeless persons25

(1) Section 31 of the 1987 Act (duties to persons found to be homeless) is amended as
follows.

(2) In subsection (2), there is inserted at the end “which is permanent and suitable to the
needs of the applicant and his household”.

(3) After that subsection, there is inserted—30

“(2A) The duty to provide permanent and suitable accommodation under subsection
(2) shall be discharged no later than 3 months from the date the applicant is
notified of his entitlement to accommodation or, where no such permanent and
suitable accommodation is available, as soon as reasonably practicable
thereafter.35

(2B) Subsection (2A) shall not apply where—

(a) the applicant—

(i) is vulnerable within the meaning of section 25(1)(c), or

(ii) has a priority need within the meaning of any order made under
section 25(2)(a); and40
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(b) the local authority has secured that supervised accommodation or
accommodation with support which renders such person less vulnerable
has been made available for his occupation.”.

(4) After subsection (4), there is added—

“(5) In this section—5

“permanent accommodation” means accommodation which is let on a
secure or assured tenancy, but does not include accommodation let on a
short assured tenancy;

“suitable accommodation” means accommodation which is reasonably
suitable to the needs of the applicant and his household with regard to—10

(a) its proximity to the place of work or education of the applicant or a
member of his household;

(b) the size of accommodation reasonably required by the applicant
and his household;

(c) the particular needs of the applicant or his household where these15

relate to an impairment or disability;

(d) any other reasonable special needs of the applicant or his
household; and

(e) whether the accommodation is reasonably fit for human habitation
in terms of paragraph 1(4) of Schedule 10.”.20

6 Right of appeal against local authority in case of homelessness

After section 36 of the 1987 Act insert the following section—

“Right of appeal

36A Right of appeal

(1) Any person may appeal to the sheriff by summary application against the25

decision of a local authority under Part II of this Act.

(2) Such an application may only be made—

(a) within 14 days of the decision in question, or

(b) if the applicant did not become aware of the decision in question until a
later date and the sheriff is satisfied that it is reasonable to hear the30

appeal in the circumstances, within 14 days of that later date.

(3) The sheriff may, if he is satisfied that the local authority has not fulfilled its
duty in respect of the matter complained of in the application, allow the appeal
and—

(a) require the local authority to reconsider the matter in the light of his35

findings; or

(b) make such other order as he considers necessary to ensure that the local
authority fulfils its duty.”.

7 Co-operation between authorities and registered landlords in relation to
homelessness40

After section 38 of the 1987 Act there is inserted—
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“38A Co-operation between authorities and registered landlords

(1) Registered landlords shall have regard to such guidance as may, from time to
time, be given under section 37.

(2) Where a local authority requests a registered landlord to assist them in the
discharge of functions under sections 28, 29, 31 to 33 and 34(1) and (2) (which5

relate to the duties of local authorities with respect to homelessness and
threatened homelessness), the registered landlord to whom the request is made
shall co-operate in rendering such assistance in the discharge of functions to
which the request relates as is reasonable in the circumstances.

(3) In this section, “registered landlord” means a housing association registered10

under section 5 of the Housing Associations Act 1985 (c.69) or a landlord
registered under contract by Scottish Homes.”.

General

8 Regulation of procedure

In section 32(1) of the Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of15

Session to regulate civil procedure in sheriff court), after paragraph (j) there is
inserted—

“(k) prescribing a specific form of summary procedure and practice in
housing cases to which the Family Homes and Homelessness (Scotland)
Act 2000 applies;20

(l) providing for the making of interim accommodation orders to secure
accommodation pending a decision by a sheriff in such a case;

(m) permitting a party in such a case, in such circumstances as may be
specified by act of sederunt, to be represented by a person who is not an
advocate or solicitor:”.25

9 Application to prior proceedings

This Act shall not apply to any court proceedings brought prior to the day on which this
Act comes into force.

10 Short title

This Act may be cited as the Family Homes and Homelessness (Scotland) Act 2000.30
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